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THE VIRGINIA RESOLUTIONS OF 1798:
A STUDY OF THE CONTEMPOMRY DEBATE

!lice Justice Re~zer
May, 1969

The Virginia

Re~olutions

of 1798 have been praised as a defense of the

basic freedoms of person, speech, and press and

equal~r

denounced as an

early precedent for the principles of states riehts, nullification and interposition.
Laws.~

Involved in the crisis which arose over the Alien and Sedition

were such outstanding Virginians and national figures as Thomas Jeffer-

son, James

~~dison,

John Taylor, William Branch Giles, John Marshall, Patrick

Henry, and _Henry Lee. Without major emphasis upon the contributions or activities of these statesmen or the historical implications of the Resolutions,

he purpose of this paper is to examine the contemporar,y situation, more specifically the enactment of the

Resolu~ions

by the Republican majority and

the Federalist reaction to the document.
A significant precedent to the action taken by the Virginia Legislature

in 1798, was their official protest the previous year in the case of Samuel
Jordan Cabell.

A Republican representative in the United States Congress,

Cabell was the object of a presentment in the Federal circuit court for the
district of Virginia held at Richmond on May 22, 1797.

The prand jury de-

clared Cabell's circular letters to his constituents attacking the Adams Ad''

ministration to be a "real evil" on the

p.roun:i~

that they were intended, dur-

ing a period of national unrest and public danger, "to disseminate unfounded
calumnies against the happy r,overnment of the United States, and thereby to
separate the people therefrom, and to increase or produce a foreign influence,
ruinous of the peace, happiness, and

!~dependence

of these United States. 11

1

Although Cabell was never brought to trial for his writings, the presentment of the court evoked a vigorous public debate that went beyond a judgment

2

of the prudence of Cabell1s correspondence, to embrace broader questions of
the jurisdiction of Federal courts, the rights of juries, the extent of freedom of political expression, and the nature of republican goverment. Two
presentment
days after theAwas ~onounced, the Virginia Gazette and General Advertiser
I
~ublished

the charge which had been delivered to the grand jury

immediate~

prior to the declaration in the Cabell case by James Iredell, Associate Justice of the United States Supreme Court·.

The emphasis· of his speech was upon

submission of the minority to the will of the majority as the basis o~ republican government where the

~jority

the decision-making process.

had been invested with the authority of

Iredell asserted that it was,the responsibility

of any person who disapproved of governmental action to restrain from attacking the policy as dishonest, and submit with respect to the law, consid~ring
the real possibility that his own opinion might be erroneous.

The commission

of the judiciary within a democratic system in which voluntary support or
cheerful obedience to government by all the citizens could not be expected,
was to preserve the union lest some foreign nation take advantage of internal
"2

discord to the ruin of national independence.

The defenders of Cabell and the cause of freedom of expression by the
political minority did not hesitate to connect the essence of Iredell's
charge with the result of the court proceedings, and concluded that his
message was motivated by the malice of Federalist partisanship.

Under the

pseudonym "Scaevola, 11 an open letter was written to Iredell in the Gazette
accusing the Judge of purposely delivering an inflammatory address which
would move the jury to effect the presentment.

Scaevola maintained that the

result of Iredell's charge represented " ••• an overt act of treason against
the good senses of Virginia. 113

In attempting to serve as a

11

political ther-

mometer" for the use of Virginians in determining the degree of free discus-

3

sion which should be permitted, Iredell had exceeded the powers delegated in
the Constitution to the judicial branch of the government.

The idea that

judges should be confined to offenses against existing laws ·rather that approving or

assailing~party

principles was set forth by Scaevola and became

the foundation of the Republican argument in Cabell 1 s defense.

The letter

closed with a bitter condemnation of both Judge Iredell and the jury who, in
censuring the usurpation of

~er

by a representative of the people, were

guilty of an even greater assumption of power in violation of the duties of
4
the judiciary.
The conservative'· reaction against the Republican attack on the court
noticeably commenced after the publication of a letter from Samuel Cabell
addressed

11

To the Citizens of Virginia 11 which appeared in the Gazette on

June 14, 1797.

Cabell acknowledged the function and value of the nation's

judicial institutions only to the extent that they preserved public peace
and individual rights by execution of the law.

Where no law was violated,

there were no grounds for court presentment or prosecution, and no law made
it culpable to express freely one's religious or political opinions.

By

failing to state the facts which he was accused of misrepresenting, the jury
had vented_opinion against opinion to no conclusive proof that he had written
falsehoods intended to deceive his constituents.

Cabell reasserted his love

for the country and support foD the government, but once again rededicated
himself to the role of a watchful sentinel, assuring his fellow citizens
that he would continue to pursue the same means of informing them which had
incurred censure.

5

The response to Cabell's letter centered not so much in support of the
original court presentment against him, but in opposition to Cabell's interpretation of the legal rights of the judiciary.

In a series of letters to

4

the Editor of the Gazette signed

11

Jugurtha, 11 a citizen admitted never having

read Cabell's correspondence, but upheld the right of juries to present offenses which they could not legally punish.
merely an

accusatio~ and

The fact that a presentment was

that the task of ascertaining the truth of such an

accusation was the duty of a second tribunal, was noted by the author.

Lib-

,q

erty of the press must be exercised with discretion so as not to injufe any
individual or the public.

If this liberty were

abuse~,

it became both the

right.and the duty of grand juries to protect the community from inflammatory
6
and imnoral writings. Jugurtha applied an unusual version of the Golden Rule
to Cabell's public reaction to his presentment.

11

But as you sought approba,

tion on the principle of doing right, it ill becomes you to take offense at
7
;f-~he disapproBation of those who conceive that you have done wrong. 11
It was

r ~'

just as great a duty for the jurors to check the dangerous tendency which
they believed would be the result of Cabell's effort to inform his

constitu~

ents against erroneous policy in the government, as it was his compulsion to
iQcite the original prejudice.

In reference to the question of the extent of

free speech, Jugurtha drew attention to the distinctionbetween private and
public opinions.

Opinions must and would alw.11ys Be free;

right or power to determine the thouehts of a man 1 s mirrl.

no one had the
When opinions were

converted into public property, however, the public had the pption of accepting or discarding them.

As an instrument for public safety, the court posses-

sed the authority to interpose its disapproval on what had been written for
public consumption.

s

The questions of legality raised by Jugurtha were carried to a further
extreme in several other addresses to Cabell.

11

A Friend to Juries 11 assured

the Representative that hev.as a great admirer of his devotion to liberty and
never doubted his

wort~

intentions, but regretted the means adopted by

5

Cabell in fighting for freedom of

opinion~

By

attacking the jury composed

!

of representatives of the people, the author claimed Cabell had made a direct
affront on the freedom of the people to express their opinions collectively.9
Neither the freedom of individual thought nor independence of representative
-

~

expression could be more worthy of preservation than the ·judiciary, upon whose
independence and protection all other individual rights depended.

10

From

the pen of a retired veteran in a Bedford County rest home carne perhaps the
'

most bitter denunciation of Cabell as a traitor to his country.

Calohill

Mennie observed that it was from just such outspoken people as Cabell tpat
the French obtained their false impression of American citizens being in opI

position to their government.

Instead of taking the opportunity to unite the

people in defense of liberty, Cabell's writings had exerted the opposite effect of alienating the citizenry from their beloved President and destroying
the government in their eyes.

The letters of Cabell, in the opinion of Hennis,.
11
bordered on no less than 11 the incoherent ravings of a .madrnan.u
The

Republican support for Cabell materialized in the form of a petition

from Amherst, Albemarle, Fluvanna, and Goochland Counties which was introduced in the Virginia Legislature during the session commencing December 4,
1797.

Appealing to common law, the petition asserted that in a system of

government where the people are subject to laws consented to by their representatives, these representatives should be free from coercion of the co-ordinate judicial and executive branches.

Samuel Jordan Cabell had been elect-

ed by the said counties in March 1795 and 1797, as their member in the House
of Representatives and had performed dutifully.

The presentment was deliver-

ed against Cabell while he was exercising the right of communication with his
constituents, and thus violated a principle of representative government
which had never been questioned even by the royal judges and pre-revolutionary

6

governors.

The conclusion of the petitioners was that the act of the court

subordinated the branch most directly responsible to the people, the legislature, to the judiciary and thereby undermined the natural right of the
people to influence 'bhe proceedings of government.
invoked tp redress the

abridg~ment

of this right.

The General Assembzy was

12

The petition was referred to a Conunittee of the Hhole which reported after two days of deliberation the opinion of the House of Delegates that the
Commonwealth of Virginia ought to vindicate the cause of republican government.

On December 2B, the House presented its resolutions.

First, the Leg-

islature resolved that it was their right to oppose politipal error that
might endanger the safety of the state or diminish the rights of individuals.
q

The presentment referred to in the petition was denounced for subjecting a
representative to censure for communication with his constituents.

It was

further resolved that the fruit of the precedent rooted in the action of the
court would be the follovdng:

ignorance of the votinr, public, transfer·of

responsibility from constituents to juries, dependence of the legisiative
upon the judicial and executive branches, and abolition of free intercourse
hetween citizens.

..,

\

The final resolution recoe;nized Congress, not the state

~'

legislatures, as the proper body to serve as judge and guardian of the rights
and privileges of its members.

The Virginia Senators to the United States

Congress were instnucted to request a law outlining the duties of grand juries
a~d

confining them to presentments of offenses against positive laws.

The

resolutions passed affirmatively in the House of Delegates as rep6rted with
13
a vote of 92-53.
The publication ih·-the··;spring of 179B of the XYZ correspondence heightened already critical relations with France and produced a flood of American
nationalism that greatly strengthened the Federalist party.

Communications

7

between the United States and the tri-colored Republic were temporarily
I
~
suspended, and many Americans were led to believe that war was imminent.
From March 27 to July 16, 1799, Congress passed approximately twenty acts
1
of national defense in preparation for this unofficial war. 5 These included
the establishment of a naval department, suspension of commerce with France,
increase in taxes, and the enlargement of the army and navy.

By far the most significant and controversial defense measures to grow
out of contemporary foreign affairs and internal political considerations
were the four bills passed in June and July and collectively termed the/ Alien
and Sedition laws.

The Naturalization Act of June lS, 179$, extended the

length of residency required for citizenship from five to fourteen years.
Enacted the following week, the Alien Bill invested in the President of the
United States for a period of two years the power to arrest and d"port "all
such aliens as he shall judge dangerous to the peace and safety of the United
States, or shall have reasonable grounds to suspect are concerned in any
treasonable or secret machinations against the government thereof ••• 11

16

The

only act designed specifically for a situation df declared hostility was the
Alien Enemies Bill of July 5, 179S, which authorized the President to apprehend and remove all natives or subjects of the hostile nation over fourteen
years of age and not a naturalized citizen of the United States.
The last and most encompassing of these laws was the Sedition Act of
July 14, 179S.
co~eling,

This legislation made any person conspiring, threatening,

advising, or attempting opposition to the measures of the gov-

ernment guilty of a high misdemeanor punishable by fine and imprisonment.
The writing, publication, or utterance of any falsehoods against the government, Congress, or the President of the United States with the intent of def'aming the government

or exciting hatred in the people and stirring up revolt,

s

were also made culpable.

Any person prosecuted under this act, which would

remain in +orce until March 3, lSOl, would be brought to trial and afforded
the opportunity to present his defense with the end of proving the truth of
the matter in questi'6n.

The jury was given the rip:ht to determine the law ..

and fact of the case. 17
Nowhere in the nation were the quasi-war with France and the Federalist
.
lS
domestic policies more unpopular than in the Commonwealth of Virginia.
Writing to Thomas Jefferson, Nadison exclaimed that President Adams was veritying by his administrative policy the characterization drawn of him by Dr.
Franklin: "always an honest man, often a wise man, sometimes wholly out of
his senses. 1119 While Congress still debated passage of the Sedition Act,
Republican Senator from Virginia, Henry Tazewell, wrote from Philadelphia
to Madison charging that such legislation would "indulge· that appetite for
tyranny that alone could have occasioned the introduction of the principle."

20

The Alien and Sedition laws posed a double threat to the Virginia Republicans.

The lengthening of the residency requirement and provision for arbi-

trary deportation of aliens were viewed as an attempt to under.mine the traditional Republican strength among the immigrant population in the years before
the Presidential election of lSOO. · The Sedition Act was believed to be but
another attack upon anti-Federalist publicists in a daring move to alter the
21
fundamental principles of democracy and to establish a monarchy.
Jefferson
r-t'}

-·

became convinced that the Leviathan of the central government created by
such Federalists as Adams, Marshall, and Hamilton would bring about the
struction of the Republic.

de~

The broken relations with France merelj• provided

the opportunity for usurpation of power by the political elite who were de..
22
void of faith in the ability of the people to govern themselves.
In October,
·179S, Jefferson revealed his opinion of the Alien and Sedition laws as being

9

••• an experiment on the American mind, to see how far it will bear
an avm'led violation of the Constitution. If this goes down we
shall immediately see attempted another act of Congress, declaring
that the President shall continue in office durinp, life, reserving
to another occasion the transfer of the succession to his heirs,
and the establishment of the Senate for life •••• That these things
are in contemplAtion,.! have no doubt; nor can I be confident of
their failure, after th2 dupery of which our countrymen have shewn
themselves susceptible. 3
The mind of a great many Virginians refused to ignore or condone the challenge of the Federal government's "experiment" in violation of the lib3rties
which they felt the Constitution had secured.
of 179S, memorials were

dr~wn

During the late summer and fall

up at public meetings in a number of Virginia

counties declaring the Alien and Sedition Laws

unconstitut~onal

and imploring

the State Legislature to employ the necessary means for their repeal.

A

"numerous and respectable meeting of the Inhabitants of the County of Powhatan on the 19th of September" produced several resolutions which· were printed
in the Virginia Gazette and General Advertiser.

The Alien and Sedition Acts

were pronounced 11tyrannical and unconstitutional" and the citizens affirmed
the right of the people, as the source of political authority, to resume the
delegated power 11to call their Trustees td an account, to resist usurpation,
extirpate the tyranny, ••• to suspend, alter, or abrogate those laws, L8~ to
punish their unfaithful and corrupt servants. n24
In October, the freeholders of Prince vlilliam County petitioned directly
to the President of the United States for redress of grievances resulting
f~

the Alien and Sedition Acts.

The letter of the petitioners was returned,

unseen by President Adams, at the decision of Secretary of State TimotQy
Pickering, to whose office the document had been referred.

Pickering rffused

to transmit an address which he felt was intended to insult the Chief Magistrate by its insinuation that he and the majority of Congrese designed the
overthrow of individual rights.

25

Mr. P. Johnston, who had conducted the

10

correspondence with the Secretary of State,

vehement~

objected to the fact

that a member of the Administration had taken it upon himself to prohibit an
expression of the people's opinion from reaching its proper and intended
destination.

He

mai~tained

that Pickering's position judged it disrespectful

to government and disobedient to the law to express disagreement with the
policy of office holders or to state the opinion that certain measures had
violated the Constitution.

In effect, the right of expressing any political

judgment that did not applaud the general rovernment was being denied.

John-

eton accused Congress and the central Administration of hiding behind pretences
of expediencey and necessity in their attempt to justify the Alien and Sedition Laws. lVhile the citizens of Prince Edward remained unconvinced of the
constitutionality of these acts, Johnston pledged their determination nevertheless to obey them until they were

official~

and peacefully repealed.

26

The Journal of the House of Delegates for the session commencing December

3, 1798, recorded the resolutions adopted by two memorials which were introduced into the Virginia Legislature.

The inhabitants of Spotsylvania had re-

solved at their courthouse to assert the right of citizens to freely scrutinize the measures of their government and publicly pronounce their opinion
on the general tendency of the laws.

The powers of the general government

were recognized as being limited and aefined, and the exercise of authority
beyond what was enumerated was declared to represent
power reserved to the states.

an~assumption

of the

The petitioners claimed that the Alien and

Sedition Acts violated the Constitution by consolidating the powers of the
executive and judicial branches in dealing with aliens, and by.restricting
liberty of speech and press.

The final resolve was a prayer that the Gen-

2
eral AssemblY would exert its best efforts to obtain a repeal of these laws. 7
A similar memorial from a number of Caroline County freeholders was

11

presented and read in the House of Delegates on December B, 1798.

This ad-

dress put forth freedom of person and speech as the essence of political
liberty and then proceeded to declare the Alien and Sedition Acts violative
of both freedoms.

I~

the laws were constitutional, then the Caroline citizens

reasoned that either the Constitution had been misunderstood, or else this
fundamental document was insufficient for preserving human rights.

Of course,

if the acts were shown to be unconstitutional, it clearly indicated usurpation
by the government of the rights of the people.

An interesting and significant

argument of the Caroline memorial, particularly in lieht of subsequent Federalist reaction to the proceedings of the Virginia Legislature, was the idea
that aggression upon the

righ~s

of citizens would produce internal division,

;weaken the resistance of the public against foreign invasion, and undermine'
popular powers to oppose domestic tyranny.

The petition from Caroline County

closed with the reassurance of support for any measure which the Legislature
deemed necessary for the preservation

~f

28

liberty.

The petitions and memorials were referred to a Committee of the
for consideration.

Earlier in the course of preceedings, John

~fuole

Ta~/lor

of

Caroline moved for leave to introduce a bill for securing the members of the
Legislature from persecution under the Sedition Act, in case they should think
it proper to charge Congress with an infraction of the Constitution.

The

motion.was opposed on the grounds of the inutility of such a precaution, but
'
29
leave was granted and a committee appointed.
On December 10, 1798, the
famous; Virginia· Resolutions were first presented by Taylor.

Although he

had been among the first Republican statesmen in the summer of that year to
suggest the possibility of employing the instrument of the state legislatures
as a basis for the movement to amend the Constitution, 3q the Resolutions were
31
actually penned in secrecy by James Madison.

12

The document introduced contained eight separate declarations.

The

first two were an expression by the General Assembly of its support for the
Constitutions of the United States and Virginia, its willingness to defend
the nation against internal and external aggression, and its war.m attachment
for the union of states.
over and oppose
asserted.

any

The duty of the state legislatures to stand watch

violation of basic constitutional principles was also

The important third resolution set forth the theory of the Federal
I

government as resulting from a compact of the states.

The Constitution seal-

ed that compact and mane the powers of the central government
••• no further valid than they are authorized by the grants enumerated in that compact; and that, in case of a deliberate, palpable,
and dangerous exercise of other powers not granted by the said compact, the States, who are parties thereto, have the right and are
in duty bound to interpose for arresting the progress of·the evil,
and for maintaining within their respective ~imits the authorities,
rights, and liberties appertaining to them. 3
The "obvious tendency and inevitable result" of the Federal government's
attempt to extend its powers by forced construction of the Constitutiod·would
b~

to transform the United States Republic into a monarchy.
Specific objections to the Alien and Sedition Acts

the fifth resolution.

v1ere

presented in

Both were viewed as an exercise of undelegated power.

The Alien Act attempted to unite in the President both legislative and judicial authority.

The Sedition Act represented an

abridg~ment

of free communi-

cation which was deemed the foundation and guardian of all other individual
liberties.
acts

·~ould

Believing that indifference to the dangerous precedent set by these
mark a reproachful inconsistency and criminal degeneracy," the

Resolutions included an appeal to the other states for their concurrence
declaring the laws unconstitutional.
On

in

33

December 21, 1798, after a vigorous debate, the Virginia Resolutions

passed with slight modifications in the House of Delegates by a 100-63 majority.

13

Several days later the Senate also voted affirmatively, 14-3, for the Resolutions.

The Governor was instructed to submit copies of the Resolutions

to the executive authority in each state with a request that they be submitted to the legislatuRe.

Copies were also forwarded to each Senator and Rep-

resentative from Virginia in the United States Congress.
Perhaps of even greater significance and consequence than the Virginia
Resolutions in its embodiment of libertarian republicanism and in its impact
within the state, was the 11Address of the General Assembly to the People of
the Conmonwealth of Virginia" adopted on January 22, 1799. Approximately

5,000 copies of this address were printed and delivered to all Federal and
I

county courts in Virginia for distribution among the people along with the
Declaration of Independence, Constitution of the United States with Amendments and ratification

proceedings~

the Alien and Sedition Acts, and the
311
Resolutions of the Assembly objecting to the Acts. In reality, the Address
r-epresented an attempt to justifY the action of the Legislature in regard to

r ..)

the Alien and Sedition Acts by drawing the people's attention to the emergency situation which occasioned the adoption of the Resolutions.
defense of
i~to

state~' s

rights and civil libertieB was brilliantly

A forceful

incorpor~ted

the Address.
The people were first warned of the encroachments of the general govern-

ment which established dangerous precedents under the pretext of necessity
. and expedien7y.

Enthusiasm against a. threat from abroad must not blind the

citizens to usurpation at home.

The enumeration of powers

~ranted

to the

government to insure against such usurpation became meaningless and ineffective if supplemented with preater undefined, inherent, or implied powers.
The Sedition Act was emphasized in the Address as an example of the tendency
to strip the states of their rights.

To those who might artvocate the precaution

14

of curbing licentiousness in a period of national unrest, the argument was
proposed that calUIIlllY was preferable to usurpation, the latter offense cur ... ·
rently being concealed by public indignation against the the former.
ny was forbidden by

the judicial system.

~ws,

Calum-

injured indiviudals, and could be redressed through

The crime of usurpation, however, was forbidden by the

Constitution, injured the states, and could be remedied only by an act of
society.

Acquiescence of the states to repeated infractions of the federal

compact would either result in consolidation, which would in turn render the
state governments impotent, or prepare the way for revolution.

35

The Republican accusation that the distinction between liberty and licentiousness of the press had been created by the Administration in order to
transform the Third Amendment into an instrument for abridging rather than
insuring freedom, was also woven into the Address.

The people were made a-

ware of the implications of this distinction if applied in the area of religious freedom.

By making opinions as well as facts punishable, the law open-

ed up the possibility that men of particular relip,ious opinions might be exeluded from public office because their opinions were considered dangerous;
i:puch exclusion 1-rould. not amount to an establishment of religion in violation
of the Amendment.

The burdenj if not impossibility, of provine the truth of

one's opinions represented a severe' limitation upon the free range of the
human mind.

At this point in the Address a late memorial from the United

states envoys to the Minister of the

~rench

Republic was cleverly inserted

to expose the sophistry of the Federalist distinction between liberty and
licentiousness.
The genius of the Constitution, and the op1n1on of the people of
the United States, cannot be overruled by those who administer the
Government. Among those principles deemed sacred in America, •••
there is no one of which the importance is more deeply impressed
on the public mind than the liberty of the press. That this

15

liberty is often carried to excess; that it has sometimes rlegenerated into licentiousness, is seen and L~mented, but the remedy
has not yet been discovered. Perhaps it is an evil inseparable
from the good with which it is allied; perhaps it is a shoot
which cannot be stripped from the stalk without woundine vitally
the plant from which it is torn. However desirable those measures might be which might correct without enslaving the press,
they have never yet been devised in Arnerica.36
The Sedition Act represented a clear departure from the traditional American
preservation of the liberty of the press and "'as thus opposed for placing
the free exercise of both political and relir,ious opinion in a state of danger, and for arresting human reason in its progress toward perfection.

The

.Address concluded with the ominous prediction that the measures already adopted by the Federal Government if uncontrolled would leaa to the following
three consequences:

monarchy, standine armies, consolidation.3 7

The Virginia Resolutions of 1798 and the accompanying Address to the
people of the state represented the view of the majority of the members of
the Virginia Legislature during that session.

In the debates which preceded

passage of the Resolutions, Republican representatives in the House of

Dele~

gates including John Taylor of Caroline County, William Ruffin of Brunswick
County, Jo:tm Hercer of Spotsylvania Co\Ulty, William Foushee of the City of
Richmond, James Barbour of Orange County, and \villiam Daniel, Jr. of Cumberland County argued the unconstitutionality of the Alien and Sedition Laws on
the grounds that they were manifestations of the following infractions of the
Constitution:

transcending the enumerated powers of Congress;

of immigration prior to lBOB;

restriction

abridgtment of the guaranteed rights to trial

by jur,r, freedom of speech, and liberty of the press;
executive, legislative, and judicial authority.

and consolidation of

They denied

the appeal to

a common law foundation of the Constitution as an expedient method of broadening an otherwise express, limited, and well-defined document.

The theocy

16

that the Constitution represented a compact of the states and that the state
legislatures were bound to uphold the Constitution was espoused, in much the
same manner as it appeared in the final Resolutior.&

Finally, the Republicans

maintained that the Hesolutions were not intended to promote insurrection,
but rather aimed at co-operation of the state governments in redressing mutual
.
38
gr~evances.

Before

examin~ilg·'

the nature of the response of the state legislatures,

county courts, and general public opinion in Virginia to the Resolutions,· an
inquiry into the Federalist sentiment in the Legislature would seem both beneficial and essential.

The minority vote of 63 members of the House which
I

expressed their opposition to the Resolutions hardly can be ignored as insignificant or dismissed as inconsequential.

The four outstanding Federalist

spokesmen during the House debates, Oeorge Keith Taylor of Prince George
County, Fdi!lUl'rl Brooke of Prince William County, Archibald Magill of Frederick
County, and General Henry Lee of Westmoreland County, offered cogent and· substantial arguments in support of the Alien and Sedition laws as well as in
opposition to the method and implications of the Resolutions.
}~.

George K. Taylor was the first member in the House of Delegates to

expound the Federalist position.

He claimed that the Resolutions were a

declaration of fact not opinion in regard to the unconstitutionality of the
Alien and Sedition Laws.

He reminded his fellow representatives that these

acts had been passed by both houses of Congress, the lower body consisting
of the direct agents of the people.

The other state legislatures had approved

r4'f the laws either by an address or resolutions.

Surely, l-1r. Taylor contended,

all the wisdom of America did not lie in the Virginia Legislature!

If, how-

ever, the Legislature, after serious deliberation, should come to the decision
that the laws were unconstitutional, their opinion ought to be clothed in a

17

language which did not encourage resistance to the government.

The Resolu-

tions made it the people's duty to defend themselves against the encroachment of the general government.

The consequences df such defiance would cer-

tainly be no less tha..n confusion, insurrection, and anarchy •.39

Mr.

Ta~rlor 1 s

defense of the constitutionality of the recent measures of

Congress was excluded to the Alien,Law.

In refutation of the argument that

this act exceeded the powers granted the the Federal government, he referred
to the general purposes of government stated in the Preamble to the Constitution, the necessary and proper clause, the power to define and punish felonies
against the Law of Nations, and the obligation to protect the states against
•

foreign invasion.

Aliens were not parties to the contract of the Constitu-

/1

rtion and under the Law of Nations were admitted into a country by permission;
their presence was an act of

gr~ce,

not a natural right.

The situation be-

tween American and France, although war had not been declared, was surely not
peaceful, and the evidences of French hostility warranted removal of
cious and dangerous aliens.

suspi~

Taylor believed that the right of the individual

ought to yield to the good of the community.

If the right of habeas corpus

could legally be suspended in times of rebellion or invasion for all citizens,
50

ought aliens to be restrained in dangerous times.

In rega,rd to the charge

that the Alien Act combined powers in the President, Taylor questioned who
else but the Chief Executive was capable of administering the law.

The

existence of the Virginia lal'r of 1792 providing for the removal of aliens by
the Governor was drawn to the attention of_the

House~

It appeared to Taylor

that the present me.mbers of the Legislature were disputing a matter which a
40
previous Legislature had considered indisputable.
The major contribution of Archibald Magill to the debate was his raising
of the question as to whether a state legislature had the right to -declare an

18

act of Congress unconstitutional.

He asserted that this power of judgment
I
was reserved solely to the Federal judiciary. He was alarmed by the argument of John Taylor that the condition under which the Constitution was originally adopted in Virginia, released the state from beinr, bound by rati&ication once the contract of the Constitution had been broken.

41 Magill also

denied the relevance of the idea that the Alien Act violated the clause
against restriction of migration'before 1808, because he believed that this
42
was intended to apply only to slaves.
The theory that doctrines of common
law formtthe basis of the Americal legal system was expounded by MagillL

He

maintained that the Sedition Law created no new offense or agdition to the
existing· penal code, but simply made culpable what was already prohibited by
common law.

Blackstone's Commentaries, Volume IV, was cited to give the

history of the liberty of the press and to show that this freedom did not
extend to exemption
writings.

f~

legal punishment in the case of malicious or ralse

4'3

The opposition of Edmund Brooke to the Virginia Resolutions was based
upon his conviction that they were an improper mode of expression and would
tend to produce resistance to the laws of the government.

In his opinion

the Resolutions were
••• in the highest expreme, dangerous and improper; inasmuch as
they had, not only a tendency to inflame the public mind; --they
had not only a tendency to lesson that confidence, that ought to
subsist between the representatives of the people in the general
government,a~ t}Jeir:~constittients;r~ butlthey1hag a tendency to
sap the very foundation of the government, by producing resistance
to its laws; and were in the eyes of_all fo~eign nations, evidence
••• of ~becility in _our gov7rnm~t, to protect itself against domestic violence and usurpat~on.
In any conflict between the Federal and state governments, Brooke pledged
his allegiance and obedience to the government of the United States where
the representation of the people was purer and more equal.

Every 30,000
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citizens were represented in Congress.

In Virginia counties with 1500-

2000 freeholders the voters were entitled to the same number of representatives in the Legislature as those counties with 150-200 freeholders.

How

then, could the Hous? of Delegates claim to be an estimate of the general
will of the people in that state?
11
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Dragoon Harry" Lee began his address to the House by denying the fun-

damental principle of the Resolutions, that the Constitution was a compact
of states.

The Articles of Confederation had been such an agreement but

their ineffectiveness was the cause of forming the present system of government which derived its power directly from the people.

He,believed that if

the government was worth preserving, it must be provided with the means of
self-defense.

The Sedition Act was but an earthly manifestation of the divine

conunandment, "Thou shalt not lie. 11 Even if the Alien and Sedition laws could
be proven unconSitutional, Lee disagreed with the course outlined in the
Resolutions.

He felt that the document would not have exhibited such a ··has-

tile mood if repeal had been the real object of its authors, and implied
that their real aim was promotion of disunion.

The people were the only

justifiable judges of national and state affairs, and their opinion would
46
be obtainable in the coming election~.
By

March, 1799, all the replies from all the northern states who respond-

ed to the Resolutions had been received.

They were all unfavorable and, for

the most part, rejected the Resolutions on the principle that a state legislature had no right to pass judgment on the constitutionality of laws enacted
by Congress.

In Haryland the debate was confined to the Legislature.

The

Committee to whom the Resolutions had been referred produced a report stating
their opinion that such a document was an improper interference with the
jurisdiction of the Federal courts.

A recommendation to repeal the Alien and
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Sedition Acts under the present crisis was deemed both unwise and impolitic.47
Jonathan Trumbull of Vermont wrote to the Virginia Governor upon receiving the
Resolutions in January, and expressed his rer,ret that such sentiments relative
to measures of the
state.

48

g~neral

government had been adopted bJ· the "elder sister"

Vermont's Governor Isaac Tichenor in his speech to the General Assem-

bly appeared confident that the Resolutions would meet with decided disappro- ·
bation because "they contain principles hostile to your best interest, and because I know you love your country, and are rationally attached to the principles of our excellent Federal Constitution. u 49 Overwhelming rejection of
the Resolutions followed in Vermont.

In Massachusetts, John Lowell, leaddr of the Federalists in the House,
expressed the majority opinion that the usurpation of power by the state
legislatures would undermine the authority of the Constitution. .He furthermore pronounced that the Alien and Sedition Acts were not only constitutional,
but necessary and expedient measures forced upon the United States by'tl)e
machinations of France. 50 The Rhode Island Legislature asserted that ultimate authority of deciding the constitutionality of any United States law
belonged to the Federal courts and the Supreme Court.

For a state to afsume

that authority would mean a blending of legislatU..ve and judicial functions
in one

body:~ 1 The Resolutions were thrown under the table b~ the Pennsyl-

vania Senate, and the House declared that the principles of the Resolutions
were calculated to destroy the existence of the government.

The debate in

Pennsylvania was widely eXtended in the ne:wspapers where Federalists emphasized the alarming possibility of resistance to the Federal government rather
than examining the cause of the opposition as stated
From the Newark

~

in the Resolutions.5 2

Jersey Gazette came a report of the reception of

the Resolutions in the Legislature of that state with the comment that, could
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the despicable men "who drafted those treasonable resolutions ap:ainst the
laws of Congress for the punishment of seditious lyars, and the removal or
dangerous aliens, have witnessed the scene which occurred in the House of
Assembly on

Fri~ay

evening last, all their hopes of exciting the state of

New Jersey into revolt against the national government would have been blasted forever."

53 After totally rejecting the Resolutions, the only question

for the members of the New Jersey House was to determine the best method for
expressing their detestation.
from the files.

It was decided to dismiss the Resolutions

They were not allowed to remain on the table lest others

suppose that the representatives of that state contemplated holding correespondnce so

insultin~

to the Federal government.
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'

One New Jersey legisla-

or even put forward the opinion that Virginia cared nothing about repeal of
the Alien and Sedition Laws but was aiming to destroy the Constitution be-

.

5S

cause the small states had equal representat1on with her in the Senate. '

By order of a resolution passed on January 22, 1799, in the Virginia
General Assembly, the Governor was instucted to forward copies of the Resolutions and Address along with the other specified documents to eaeh county
court in the state.

On

Y~rch

31, the clerk of the Oourt of Fairfax present-

ed the twelve justices with the packet received from the Executive.

The

Court felt it highly improper for them to have anything to do with the party
in the House of Delegates by distributing the Address or Resolutions.

ordered the pamphlets sent back to Richmond at the first oppo"rtunity.

They
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At a meeting of the Norfolk Borough Court in April, the justices maintained that their allegiance to the Constitution would not allow them to
participate in disseminating opinions. that might lead to the dissolution of
the union.

They asked the citizens to beware of men who sought personal ag-

grandizement under the p,uise of patriotism, because they were usually pro-

jecting plans for civil discord.

It was decided unanimously that the docu-

ments sent by the Governor remain in the clerk's office and not be distributed generally to the public. 57 Similar reception of the Resolutions and
objeotitme to

oomJ'l~·ins

with the wiflhtul ot the General Aflf'IBmbly werf:l

"

.

ed by the Prince William County Court in March,
County Court in July.
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5S

r&:~oont-

ahd by the Pittsylvania

In a dramatic scene in Greenbrier County, the Court

·

6o

of Justices defiantly tore the legislative Address into pieces.
Virginia public opinion in 1799, was certainly influenced by the Federalist reaction to the Resolutions.

In order to minimize the impact of the

Address to the people, also written by

~adison

and looked upon by many as

Republican campaign propaganda, John Harshall prepared 11 The Address of the
Minority in the Virginia Legislature to the People of that State;
ing a Vindication of the

Constitutional~ty

contain-

of the Alien and Sedition lal'rs."

The House of Delegates voted not to publish this Address along with that of
the majority, so the Federalists printed and circul8.ted it unofficially'··
without making Narshall's authorship publicly known.
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The minority lamented passage of the Resolutions and deprecated the
Legislature's deviation from its proper role.

An appeal to the principle of

majority rule was made along with a reminder of the situation under \·rhich
the Alien and Sedition Laws were passed.

Congress had been forced to choose

between submission to a foreign power or maintaining . natipnal independence ·
which necessarily required certain measures for self-preservation.

The Ad-

dress embodied the theory of loose or broad constructionism; the government
/·
was limited in its objects but not in the means necessary for obtaining these
ends.

The Constitution was not intended to be a law capable of defending to

ever,y minute detail, but must unavoidably be interpreted in various points
by the general expressions contained in it.

The major attack of the minority

23

was upon the hostility of the criticism levelled against the Alien and Sedition Laws.

There would have been no objection to the majority action if or-

dinary, peaceable, constitutional efforts had been employed for effecting
their repeal, and if ""the I..egislatuf.e had exhibited a decent respect for the
majority of the American people whose faith and allegiance rested in the

62
general government.
The minority Address was an elaborate and wordy document.

Marshall's

biographer has suggested that the author's use of lofty phrases and eloquent
language

may

have served as a

among the people.
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stumblin~lock

to the reception of the Address

rfuether or not that particular

docume~t

was widely read

throughout the state, there is good reason to believe that the debate over
such fundamental issues as nationalism versus state's rights was kept constant~

in the public eye by the newspapers and through pamphlets.

In March

and April, 1799, a series of articles with the signature 11Simplex 11 and addressed to the Tpeople of Virginia were printed in the Virginia Gazette ·and
General Advertiser.

The first object of attack by the author was the

11

vio-

lent and inflammatory" Address of the majority in the Legislature to the
people, which breathed such bitter resentment against the general government
that Simplex concluded the Resolutions "were not preceded by a thorough and
temperate discussion. 11
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If Congress had published such a document justify-

ing the Alien and Sedition Acts, he ventured to say that the Virginia Republicans would have construed it to be clear evidence of conscious guilt.
The Federalist opposition to the attempt of the State Legislature to
judge Federal laws was given freshness and depth by the pen of Simplex.

He

began by charging the Virginia General Assembly with the very crime which
they accused Congress m:l the President of committing,
.;power.
1

nam~ly,

usurpation of

The Assembly claimed to have acted as representatives of the people,
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yet they did not represent the people in the concerns of the general government, nor were they empowered to act in their name.

The second resolution

passed by the Legislature revealed that the majority considered it their duty
'
to watch over and oppose infractions of constitutional principles. Simplex
raised the crucial question whether the word "state 11 in the contract theory
of interposition stood for the Legislature or the people.

Surely the Assam-

bly did not equate the citizens and the state as being one and the same, but
were referring to themselves.

Simplex maintained that the people were total-

1y excluded from the Resolutions, for the majority of the Assembly represent-

ed the minority opinion of the people.

He believed that tqe majority of Vir-

ginians were pleased with the laws of Congress, would aid the general government in their execution, and would have opposed the Resolutions.
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If the

Assembly viewed certain acts of Congress as unconstituional, they had the
right to declare their opinion, but not tb make a declaration in the name of
the people.

A state legislature could not be responsible for measures it

had no hand in enacting;

in any judgment pronounced upon Federal laws, the

members of the Assembly should be considered acting as other citizens in
their own name.

They possessed no more power in their legislative role re-

garding acts of the union than that of private individuals.
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Probably the most widely-read and well-received Federalist polemic was
a pamphlet issued in February, 1799, by a citizen of Westmoreland Count¥ and
signed "Plain Truth".

Before conunercial publication, this address also ap-

peared as a series in several issues of the Gazette.

The pamphlet began by

extolling union as the essential virtue of a nation and, as the only means
of insuring self-preservation, also the guardian ·of self-government and individual liberties.

Peace could be maintained·only by preservation of the union. 67

Plain Truth discredited the hopes of those who recognized the necessity of

25

union, cut advocated dissolution of the present government and the creation
of an alliance between the states.
to failure.

Such a dangerous experiment was doomed

'Ihe ant;ry temperament which would accompany dismemberment of the

nation would negate the common interest and p,ood will necessary for the foundation of an alliance.

The erection of a new government upon the ruins of

the old Constitution would be impractical.

The pamphleteer felt that

11

to

every cool and reflecting mind it must be obvious that our national independence, and consequently our individual liberty;

that our peace and our happi-

ness depend entirely on maintaining our union.

It is not less obvious, that

our union cannot survive our existing p,overnment. 11
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Plain Truth's dissertation on union was a convenient and convincing preface to his exposition of the Virginia Resolutions.

The result of the com-

pact theory prescribed in the Resolutions, in the author's opinion, was to
substitute the state government for the people as parties to the Constitution and, thereby, to place in conflict the two governments of the:republican system, both state and national, each contending for the loyalty and obedience of the people.
disunion.
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The tendency of such a system could be no less than

.

Recogniz~ng

the fact that no man approved of every act of any

government, and that every person had the right to express disapproval, the
author distinguished between friendly censure and malicious accusation.
Virginia Resolutions revealed the real motives and objects of the

The

Legis~ture.

If the majority wish had been to preserve government and correct measures

they believed to be unconstitutional, rather than to render the government
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hateful to the people, then their censure would have been firm and moderate.
The debate surrounding the Virginia Resolutions reached a height of intensity and emotion with the approach of

Congressio~al

elections in the spring

26

of 1799.

The Republicans viewed the.up-coming elections as an opportunity

to legally remedy the oppressive measures of the preceding Conr,ress.

In the

Federalist 1 s eyes, April was the time to rally to the cause of union ani e.

'

lect those friendly to the government that had preserved the nation in the
crisis with France,
'~ounties

In a report to the citizens of Frederick and Berkeley

less than a week before the elections, retiring Representative

Daniel Morgan warned his constituents that the welfare of the nation depended upon the return to office of honest men and supporters of the Administration.

The state of public affairs he believed to be critical.

is arrived;

11

The Crisis

common exertions will no longer suffice--you qre now to deter-

mine whether you will support union, your independence and national conse71
quence, or dwindle to a state of tributary vassalage. 11
A number of freeholders from the Congressional District composed of the
counties of Prince \'lilliam, :Wudoun, and Fairfax addressed their fellow citizens with an endorsement of Col. Leven Powell, the candidate opposing Major
Roger West for the seat in Congress.

West had publicly declared his politi-

cal views based on disapprobation of standing armies and the Alien and Sedition laws.

The freeholders observed that any man who would sit back while

malice and falsehoods were circulated against the government was not "a pro72
per person to represent a people who love truth and justice."
A Fairfax County voter addressed a letter to the Editor of the Colum-

-bian :Hirror -and Alexandria Gazette commenting on the rumor that the 25% increase in state taxes was to be used for the purpose of arming Virginians
73
A letter from John Nicholas to his brother
against the Federal government,
Wilson Cary Nicholas repudiating former Republican affiliation; revealed the
allegation that the Legislature had gathered a store of arms in Richmond with
the object of destroying the foundations of government. 74 Although any

27

connection between opposition to the Alien and Sedition laws, and the reorganization of the Virginia militia, the purchase of arms, the establishment of
an armory , or the levying of taxes for the support of a war against the Federal government have -been rejected from lack of documentation,

75

there is

evidence that this charge enjoyed wide currency in the month preceding the
elections and probably strengthened the Federalist vote.
To some of those who believed the Virginia Resolutions carried the
I
seeds of insurrection and disunion, more was· at stake in the elections that
the repeal or continua,tion of the Alien and Sedition Acts.
of the ·government called

11

An alanned friend

Publius 11 sought to aY.raken the public to the exigency

of the situation.
rfuen the monster faction has risen its snakeclad head so high as
even to threaten the vital principles of the Union, when wretches
wholly devoted to the enemies of their country, as to hurry through
the legislatures resolutions fraught with every evil the most malignant hatred could suggest; is it not time for every friend to
this country to rouse himself, and contribute as much fl.s in his
power to the support of the government• • •I must once more entreat /-·
each friend to his country to strain every nerve for its salvation,
to strangle the viper of sedition in its infancy, for if it is allowed to ripen into maturity, our reGi~ion, our government.and our
lives, must fall a sacrifice to it.7
Another lover of the union, deploring the descension of Virginia from
her natural pre-eminence among the states to become a champion of sedition
and infidelity, attributed the existence of the Resolutions to political motives.

"Arminius" maintained that those seekers of personal aggrandizement

in the Legislature had no hope of fulfilling their political ambitions unless
they could persuade the voters that they were the only true patridS and that
the men iri office ought to be removed.

The Resolutions were a summons to

resistance because the government would not permit dangerous and treasonable
aliens to remain in the country, and because the privilege of lying had been
taken away.

The author equated the defenders of the Resolutions with the

2S

pro-French element in the population.

The election of such men ann change

in the existing Administration would result in the substitution of "French
religion, French licentiousness, and French despotism," for "the religion of
Christ, for the pure ...p1orality and genuine liberty of America. 11 Arminius coneluded with a call on Virginia to dismiss from confidence those whose principles would lead to destruction, and to make April 24 a glorious day.

To

sanction the Resolutions by election of their advocates would be "· •• to trample the religion of our fathers under feet;
soling w:orship of Christ;
gore;

to dismiss the humane and con-

for what-the altars of Holoch stained with human

or, in other words, for the reign of French atheism and Robespierran

tyranny." TI

I

The Congressional elections of 1799 did not determine the fate of the
Republic, but there has been some disagreement among historians as to what
the results actually did reflect about public opinion toward the Virginia
Resolutions.

Eight Federalits were returned to Congress out of Virginia.' a.

nineteen representatives, the largest number ever elected in the state.

one

could conclude that the Resolutions had little immediate propaganda value in
Virginia, and that the nationalism provoked by the un:ieclared was

l'JSS

of

great..:

er impact than the errors of the Federal Administration.7S others have viewed these same results as a triumph for the supporters of the Resolutions
based upon the absolute majority of Republicans in the Virginia delegation
to the House of Representatives.

They believe that the outcome-indicated

that the people of the state approved their own verdict of 179S, regarding
the constitutionality and expediency of the Alien.and Sedition Acts and the
79
proposed remedy.
While the effect of public opinion toward the Resolutions uport the election outcome is difficult to measure or prove, the proceedings of the 1799lSOO Virginia Legislature revealed that the positi'on of the majority with
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respect to their action in the previous session had not been greatly altered
after a year of personal reflection and vehement outside disapprobation.

By;;

a vote of 100 to 60 the House of Delegates approved the report of Madison's
committee which had
to the Resolutions.

b~een

appointed to consider the replies of various states

The Report of 1800, as this document was termed, reiter-

ated the. arguments of 1798 and refuted the accusations made by the other
states.

The centralizing measures of the Federal government were again de-

nounced as dangerous precedents realting from implication and loose construetion of the Constitution.

}~dison

was concerned about refuting the charge

that the Resolutions promoted disunion or espoused a theory of state's rights
in order to invalidate Congressional laws.

Recogni~ing

that unguarded appeal

to a state's right compact theory was as potentially destructive of union as
the encroachments of the general government, the Committee maintained that
the Resolutions were designed to express an opinion and excite reflection.
80
They possessed no intrinsic finality or force of compliance.
Before ~er
minating the session in January, the General Assembly, instructed Virginia
Senators Samuel Thompson Mason and Wilson Cary Nicholas to procure a repeal
81
of the Alien and Sedition Acts.
The Federalist reaction to the Resolutions of 1798 as exhibited by such
polemicists as "Simplex", had raised the question whether the action taken
by the Legislature actually reflected the majority opinion of the state.

Al-

though this accusation would be difficult to prove, there is evidence that a
strong undercurrent of opposition to the principles of the Resolutions existed at the local level even before they were passed.

From a Petersburg free-

holde;{came the report of the situation in which resolutions against the Alien
and Sedition Acts were adopted ·in Dinwiddie County.

He pointed out that the

citizens in attendance at the courthouse on that day were few in number in
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comparison with those absent.

The resolutions were the work of a Petersburg

lawyer and were introduced with no opportunity for the citizens to examine
them.

In the opinion of the reporting freeholder, the principles of the

county resolutions

w~re

nant to political truth,
'

incompatible with peace and union, and were repugThe enactment of such an appeal by the

'

would invite the people to resist the law.

~

Assemb~

~

Another inhabitant of Dinwiddie

County expressed his opinion that the Sedition Act was unnecessary, impolitic, and dangerous, but was not convinced of its unconstitutionality.

He

recommended that his fellow citizens pursue a conduct respectful to the national legislature and trust that the offensive laws would ,be repealed in
83
due time without incurring the risk of disunion.
From the county of the major proponpent of the Virginia Resolutions in
the House of Delegates, John Taylor, came the report of a citizen· who had
been present at the Caroline courthouse on the day that the memorial complaining of the Alien and Sedition Bills was sanctioned.

In lieu of the··

memorial, resolutions were proposed which would state the support and confidence of the freeholders in the President and Congress and their determination to defend the laws against foreign and domestic enemies.

Althoug~

the vote favored the memorial, this byestander gave his impression after
mixing with the crowd, that the real wishes of the people were with the ideas
84
of the resolutions.
In December, 1798, a counter-memorial was circulated
in caroline County and forwarded to the General Assembly in Richmond.

The

citizens protested the fact that'.the original memorial was sanctioned by a
r:;mall part of the inhabitants arrl that few freeholders had seen or heard
the memorial read before it was presented for the vote.

The Alien and Sedi-

tion Acts were declared by the counter-measure to constitute a wise part of
·the general s.ystem of defense forced upon the nation by self-preservation,
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the first law of God and Nature. 85
It can not be assumed that opposition in Virginia to the Resolutions
of 1798 was always founded upon a firm support for the defense measures of

the Federal

~ovornmont.

Writing

durin~

tho nullitioation orinin' in tho

"'

late 1820 1 s, William McCoy explained to his constituents his reasons for
voting against the Resolutions in 1798.

He had highly disapproved of the

·Alien and Sedition Acts and never doubted their unconstitutionality, but
feared_a collision of the state and Federal powers at a time when the concerted effort of both were necessary to repel invasion.
jection was the method of protest of the Resolutions.

His greatest obRemonstrance to the

tribunal that had passed the laws was the only connnon courtesy.

If repeal

failed to be secured, elections offered another peaceful and legal recourse.
Calling a convention to amend the Constitution was the last alternative.
all of these peaceful means had been.exhausted, then McCoy said he

.

voted for Taylor's Resolutions.

If

would~~~
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Taken together, the Cabell case and the Virginia Resolutions of 1798
represent a major chapter in the Republican's stvuggle for defense of basic
civil liberties in the first decade of the new nation's existence.
presentment of the grand jury in 1797, and the passage of the

A~ien

The
and Sedi-

tion Acts each provoked an intense and prolonged controversy over fundamental
issues,

bo~prompted

local petitions against federal encroachment, and both

directly resulted in official protest by the Virginia Legislature in the form
of resolutions.

The dissimilarities in the nature of the grievances and the

disparity in the proposed remedies of the two episodes must not be overlooked, however, i f a greater understanding of the total situation is to be
gained.

The villain from the Rupublican point of view was the judicial branch

I

of the Federal Government in the case of Capell's presentment, and the object
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of their disapprobation was the censure of free communication between a
representative and his constituents.
the Alien and Sedition Acts both

In the enactment and execution of

h?u~es

of Congress and the Administration

were judged guilty of- violating the Constitution by an illegal abridgment
of the freedom of trial by jury, speech, and press.
The Legislature's appeal in 1797 was directed toward the United States
Congress, based on the belief that the legislative branch was closest to
the people and ought to judge the activities of its own members.

It was

hoped that further written delineation of the rights and duties of grand
juries would be forthcoming.

Because the source of violatton in 1798 was

Congress, the Virginia Assembly appealed directly to the legislatures of
the other states to join them in declaring the Alien and Sedition Acts unconstitutional.

Paradoxically, the object of the Republican attack in 1797

became the Legislature's method of opposition the next year.

The grand jury

was accused of usurpation of power because it pronounced an opinion of the
tendency of certain writings rather than confining proceedings to punishment of offenses against the laws they were sworn to uphold.

The famous

Virginia Resolutions were defended as an expression of the opposition of
the majority to certain acts of Congress.

Although the Resolutions carried

no force or finality, they were vigorously assailed
tion of the power reserved to Federal courts.

aeea~±ea

as an assump-

The Virginia legislators,

it was maintained, could not represent the people of that state in their
judgment of laws which they had no part in enacting.
The Virginia Resolutions were a natural response to a violation of
civil liberty in a period before the doctrine of judicial review was established or a real concensus with regard to the nature of the union had been
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fonnulated.

"There was no impropriety in attempting to answer the perplex-

ing question of how the constitutionality of federal action could be fairly
.
B?
determined. 11
Public opposition to the proceedings of the Virginia legislature was rooted in:real fear of war with France and the threat of inva/

sion, and nurtured by a sincere belief that the effect, if not the intention,
of an acceptance of the Resolutions would be disunion and insurrection.

The

incompatibility and inherent weakness of the method and the end of the Virginia Resolutions was remakably perceived by an anonymous contemporary of
the participants in the controversy of 179B •
••• guardianship of rights of human nature will ever b~ the most
honorable task assigned to man--as long as opposition to any goverrunent is aimed at preservation of those rights against enc.roachment of power, so long will that opposition find supporters among
the enlightened. But whenev¢r it is found to have in view the
destruction of the bonds of society by which alone those rights
can be permanently secured, then indeed the object, which was once
lovely, becomes deformed into the very monster, against which its
pleasing constrast had created such abhorrence, andeaof course,
the opposition loses its best and ablest advocates.
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